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What Is an "Agency"? 



Summary 

Congress has created a variety of federal agencies to execute the law. To this end, agencies may 
adopt rules to implement laws and adjudicate certain disputes arising under such laws. As such, 
agencies enjoy considerable power to regulate different industries and affect the legal rights of 
people. In order to control the manner in which agencies operate, Congress has passed numerous 
statutes that impose procedural requirements on federal agencies. The Administrative Procedure 
Act, for example, dictates the procedures an agency must follow to establish a final, legally 
binding rule. Other statutes govern how agencies must operate internally with respect to hiring 
and labor practices, the maintenance of federal records, financial management, and a diverse 
range of other topics. 

However, Congress has not provided one definition of an agency. Rather, the term “agency” can 
mean different things in different contexts, depending on which statute is at issue. In order to 
understand how different statutes operate, therefore, one must know to which entities these laws 
actually apply. Aside from judicial and legislative branch agencies, most agencies can be broadly 
divided into two general categories — executive agencies and independent agencies. The former 
are considered to be under direct presidential control, and the latter are designed to be 
comparatively more independent from the President. To ensure this level of independence, 
Congress often provides an independent agency with structural characteristics designed to protect 
it from presidential interference. This report will first examine six common indicia of 
independence that such agencies often have in common. 

Next, the report will explore several important statutes that regulate agencies and these statutes’ 
respective definitions of “agency.” These statutes include the Administrative Procedure Act, the 
Freedom of Information Act, the Federal Records Act, statutes governing federal employees, and 
the Paperwork Reduction Act. In interpreting the reach of these statutes, courts have sometimes 
limited their application based on an agency’s operational proximity to the President, or how 
much control the executive branch has over the entity. 
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F ederal agencies adopt rules to implement statutes that Congress has enacted . 1 These rules, 
although established by an administrative agency, maintain the force of law . 2 As such, 
agencies have considerable power to establish and interpret federal law. However, for an 
agency to promulgate rules, Congress must first grant that agency the power to do so through 
statute . 3 To control the process by which agencies create these rules, Congress has enacted 
statutes such as the Administrative Procedure Act (APA ) 4 that dictate what procedures an agency 
must follow to establish a final, legally binding rule. Other statutes govern issues such as how 
agencies must operate internally with respect to hiring and labor practices, the maintenance of 
federal records, financial management, and a diverse range of other topics. 

In order to understand these statutes, one must know to which entities these laws actually apply. 
Congress has not provided one all-encompassing definition of an agency. Instead, the term 
“agency” can mean different things in different contexts, depending on what statute is at issue. 

For example, the definition of agency under the APA differs from its definition under the Freedom 
of Information Act (FOIA ). 5 Furthermore, some statutes and executive orders distinguish between 
executive agencies and “independent agencies.” This report will explain the differences between 
executive agencies and independent agencies, briefly discuss legislative and judicial agencies, 
and explore various statutory definitions of “agency.” 



Executive Agencies and Independent Agencies 

Federal agencies in the executive branch may be divided into two broad categories, executive 
agencies and independent agencies. Generally speaking, executive agencies are subject to direct 
presidential control, while independent agencies are typically designed by statute to be 
comparatively free from presidential control. Typically, to ensure this level of independence, 
Congress provides the independent agency with certain structural characteristics that limit the 
President’s control over the agency’s actions . 6 While there is no strict definition of what qualifies 
an agency as “independent ,” 7 this section looks at six indicia of independence that independent 



1 For more information on the rulemaking process, see CRS Report R41546, A Brief Overview of Rulemaking and 
Judicial Review, by Todd Garvey and Daniel T. Shedd; CRS Report RL32240, The Federal Rulemaking Process: An 
Overview, coordinated by Maeve P. Carey. 

2 Chrysler Corp. v. Brown, 441 U.S. 281, 295 (1979). 

3 See Brannan v. Stark, 342 U.S. 451, 462-65 (1952). 

4 Administrative Procedure Act of 1946, P.L. 79-404, 60 Stat. 237 (1946) (codified as amended at 5 U.S.C. §§551 et 
seq.). 

5 5 U.S.C. §552. 

6 While this report focuses on agency independence from presidential influence, Congress also may provide an agency 
with independence from congressional influence, for example, by making an agency “self-funding” instead of reliant 
on appropriations. For instance, the Consumer Finance Protection Board (CFPB) is not funded by appropriations, but 
instead is funded from “the combined earnings of the Federal Reserve System” in an “amount determined by the 
Director to be reasonably necessary to carry out the authorities of the Bureau.” 12 U.S.C. §5497(a)(l)-(2). 

7 It is worth noting that the Paperwork Reduction Act, 44 U.S.C. §§3501 et seq., defines the term “independent 
regulatory agency” by listing specific agencies that Congress has designated as “independent” and also by including 
“any other similar agency designated by statute as a Federal independent regulatory agency or commission.” 44 U.S.C. 
§3502(5) (stating “the tenn ‘independent regulatory agency’ means the Board of Governors of the Federal Reserve 
System, the Commodity Futures Trading Commission, the Consumer Product Safety Commission, the Federal 
Communications Commission, the Federal Deposit Insurance Corporation, the Federal Energy Regulatory 
Commission, the Federal Housing Finance Agency, the Federal Maritime Commission, the Federal Trade Commission, 
the Interstate Commerce Commission, the Mine Enforcement Safety and Health Review Commission, the National 
(continued...) 
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